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The Case Against County Exercise of
Zoning Powers via Deed Restrictions

by Bob Bowman

I argue that Dane County commits fatal actions,
to try to zone via deed restrict ions.

T h e W i s c o n s i n S u p r e m e C o u r t s a i d , i n
Zupancic: “ . . . . we caution that . . . . [zoning involv-
ing deed restrict ions] . . . . might well lead to an .. . .
[ a c t i o n ] . . . . w h i c h m i g h t b e f a t a l . . . . . W h e r e t h e
i m p o s i t i o n of c o n d i t i o n s o n l a n d d e v e l o p m e n t is
desirable, i t might better be done by uniform ordi-
nances providing for spec ia l uses , special excep-
t i o n a n d o v e r l a i d d i s t r i c t s . A s s t a t e d in C u t l e r
. . . . : ‘ C o n d i t i o n s i m p o s e d i n s u c h c a s e s h a v e a
s o u n d e r l e g a l b a s i s b e c a u s e g u i d e l i n e s f o r t h e i r
imposit ion are spel led out in the ordinance.”

That decision adds: “ . . . . the ordinance is void
because a municipality may not surrender its gov-
e r n m e n t a l p o w e r s a n d f u n c t i o n s o r t h u s i n h i b i t
the exercise of its police or legislative powers. . . . . ”

F a t a l i t y b y P o e t i c J u s t i c e : D e e d r e s t r i c t i o n s
imposed via the Dane County zoning ordinance are
a t o n c e r e p e a l e d b y t h a t o r d i n a n c e . H o w ? T h e
d e e d r e s t r i c t i o n s c o n t a i n t h e f o l l o w i n g r e p e a l
c lause: “A rezone of the property to a di f ferent
z o n i n g d i s t r i c t shal l a lso a c t to r e p e a l the c o v e -
n a n t c o n t r o l s . ” T h e d e e d r e s t r i c t i o n b e c o m e s
effective when recorded. But, by the terms of the
o r d i n a n c e [ 1 0 . 2 5 5 ( 3 ) ( a ) 2 ] , t h e r e z o n e d o e s n o t
b e c o m e e f f e c t i v e u n t i l a f t e r t h e d e e d r e s t r i c t i o n
was recorded. Thus, the repeal clause is in effect
w h e n t h e p r o p e r t y i s r e z o n e d b y t h e s a m e o r d i -
nance amendment that required the deed restr ic -
t ion, thereby repealing that restrict ion.

T h i s i s n o t a r e z o n e i n e x c h a n g e f o r a d e e d
r e s t r i c t i o n . I t i s c o n d i t i o n a l z o n i n g . F i l i n g t h e
r e q u i r e d d e e d r e s t r i c t i o n m e e t s t h e c o n d i t i o n .
However, by the terms of the condit ion, the rezone
t h a t i t t r i g g e r s a c t s a t o n c e t o r e p e a l t h e d e e d
restrict ion. What a twist of poetic justice.

Fatal it ies of Il legal ity:  I submit that covenant
c o n t r o l t h r o u g h d e e d r e s t r i c t i o n s i s i l l e g a l as an

e x e r c i s e o f c o u n t y l a n d u s e p l a n n i n g a n d z o n i n g
powers on each of the fol lowing counts:

( 1 ) i t v i o l a t e s t h e s t a t u t o r y m a n d a t e [ s .
59.69(4)] to zone only through an ordinance, which
m a n d a t e p r o h i b i t s t h e c o u n t y f r o m e m p o w e r i n g
zoning via any means other than ordinance;

( 2 ) i t s u r r e n d e r s o r i n h i b i t s t h e l e g i s l a t i v e
power of the county to zone, since legislat ion does
not serve either to enact or to repeal the common
law empowerment of deed restrict ions;

(3) i t v i o l a t e s t o w n - c o u n t y s h a r e d g o v e r n a n c e
[s. 59.69(e)(5) & (6)] since it subverts the statuto-
ry mandate that towns vote col lect ively on zoning
regulations (i .e. , the county is imposing regulatory
deed restr ic t ions via rezone ordinances , on which
only one town votes);

(4) i t applies arbitrary regulatory zoning, whim
by whim, parcel by parcel , and hence not uniform-
l y , t h e r e b y v i o l a t i n g the u n i f o r m i t y c l a u s e of the
statutes [s. 59.69(4)];

(5) i t thus violates a landowner’s constitutional
r i g h t t o d u e p r o c e s s a n d e q u a l p r o t e c t i o n o f t h e
laws;

( 6 ) i t s u r r e n d e r s o r i n h i b i t s t h e l e g i s l a t i v e
power of town and county on land use policies;

(7) i t surrenders the discret ionary authority of
the county to e n f o r c e zoning , because the county
ordinance, via its required deed restr ict ions, con-
f e r s t h a t d i s c r e t i o n a r y a u t h o r i t y o n l a n d o w n e r s
and towns;

( 8 ) i t g i v e s p r o p e r t y r i g h t s t o n e i g h b o r s b y
requir ing the covenant to confer the enforcement
r ights on the basis of property ownership and “in
consideration of the mutual benefits passing to and
from the owner and .. . . the parties named as bene-
ficiaries of these restrict ions . . . .” ; but those prop-
erty rights conferred on the neighbors may thereby
inhibit county zoning powers; and

(9) i t is in excess or abuse of county authority
to act in some or all of these eight foregoing ways.

L e t u s f o l l o w the S u p r e m e C o u r t ’ s a d v i c e a n d
d e c i s i o n s . L e t u s s t o p t h i s p r a c t i c e o f t r y i n g t o
zone via deed restrict ions.

T o g o v e r n i l l e g a l l y i s t y r a n n y . I t i s c o r r u p t .
And, as the Court said, ult imately, i t is fatal .


