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Hence, since the counsel and county are bound by
law, the county board must treat the Boucher deci-
sion as being the law. The following quote from the
Boucher decision (p. 54) shows its direct relevance to
the Springdale land use plan, in its implementation.

"We believe that the attorney general has stated
the proper test to determine [***23] when a local
regulation may be imposed under the locality's general
police power or other delegated authority and when
the regulation is zoning which can only exercised in
conformance with the zoning enabling statutes.
[**272] In 76 Op. Att'y Gen. 60 (1987), the attorney
general concluded that a town's Land Use Guidance
System ordinance, which imposed a quota on residen-
tial building permits, was a zoning ordinance. The
attorney general opined that: 'The more comprehen-
sive the ordinance, the more likely it will be charac-
terized by a court as a zoning ordinance. Id. at 68.
"[A]n ordinance [which] constitutes a pervasive regu-
lation of, and in many instances a prohibition on the
use of, land ... is a zoning ordinance ..." Id."

The "Land Use Guidance System" cited in the
above quote parallels the scheme in the Springdale
land division ordinance. Both ordinances reduce the
number of building lots, one of them by refusing
building permits, the other by refusing land divisions.

Thus, under the Boucher decision as law, a court
would rule the Springdale Land Division ordinance to
be a zoning ordinance. So, by approving the Spring-
dale land use plan, Dane County approves Springdale
to have a zoning ordinance: the deed restrictions
implementing Springdale's land use plan are not under
county control, nullifying county authority. History
says the courts will likely void the 2002 Springdale
land use plan and its land division ordinance as being
illegal zoning. That would make the county liable.

Before acting on Springdale's plan, the
county needs an Attorney General's opinion.

Other serious problems with this plan will be
addressed in the next number.

Will the Town of Springdale Zone Land
by a Land Division Ordinance?

by Bob Bowman

The Town of Springdale Board has proposed to
replace its current land use plan with a 2002 land use
plan, implemented via a land division ordinance. That
2002 plan is now before the Dane County board.
There are several issues the board must consider.

The issue addressed here is how Springdale will
implement its land use plan. Implementation is an
integral part of a land use plan, as indicated in the
Dane County Standards for Review of Town Plans,
adopted by the Dane County Board as Appendix 1 of
the Dane County Farmland Preservation Plan.

The Springdale 2002 plan proposes to reduce the
allowed density of residences from one building lot
per 1.2 acres to one building lot per 25 acres, or 17
acres, or 14 acres, depending on contractual agree-
ments between the town and the landowner, imple-
mented via deed restrictions. Springdale can only
implement these reduced densities via an ordinance,
but it has no authority to have its own zoning ordi-
nance, and has not adopted the county's exclusive
agricultural zoning. Rather, Springdale plans to
implement its plan via a land division ordinance.

Thus, the issue is whether Springdale proposes a
zoning ordinance in the guise of a land division ordi-
nance. The law which speaks to that is embodied in
an appellate court decision known as the Gordie
Boucher case, decided in 1993.

County corporation counsel, hereinafter counsel,
was asked to rule on this, and did so in two letters. In
the first letter, counsel all but said that the appellate
case law embodied in the Gordie Boucher decision of
1993 was overturned. To the contrary of that, counsel
admitted in his second letter that there is merely a
request before the Wisconsin Supreme Court to
overturn Boucher, and unless and until that happens,
he admitted that the Boucher decision is the law.


